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COUNTY OF SPOTSYLVANI A
BOARD OF ZONI NG APPEALS
PUBLI C HEARI NG

Case Nunber:
V19- 0002, Joseph Morgan and D xi e Morgan

A neeting of the Spotsylvania County Board of
Zoni ng Appeals was held at the Marshall Community
Center Auditorium 8800 Courthouse Road,
Spot syl vania, Virginia on Tuesday, February 18, 2020
at 7:30 p.m, before Colleen Good, Certified Court
Reporter and Notary Public in and for the

Commonweal th of Virginia.
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MEMBERS PRESENT:

Peter R Kol akowski-Chairman, Lee Hill D strict
George M All en-Vice-Chairnman, Berkeley District
Mar k St epongzi, Chancellor District

Larry Bramlette, Courtland District

Lynn Smth, Battlefield D strict

5 5 S 5 5%

Nancy Bi scoe, Livingston District

MEMBERS NOT PRESENT:

M. Ronnie Hilldrup-Secretary, Salem D strict

STAFF PRESENT:

Ms. Kinberly Pomatto, Acting Zoni ng Adm ni strator
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P-ROGCEEDI-NGS

PETER KOLAKOWGI :  1'd like to wel cone
everybody to the February 2020 Board of Zoni ng
appeals neeting. M nane is Peter Kol akowski, |I'm
t he Chairman of the BZA, and we have here six of
our seven nenbers. Unfortunately one of our
menbers is not feeling well this evening, so
M. HIlldrup is not here.

Qur first agenda itemis
announcenents, and those announcenents, 1'd |ike
to welcone fromthe Battlefield D strict newy
appoi ntnent Ms. Lynn Smith. Wl cone.

LYNN SM TH:  Thank you.

PETER KOLAKOWSI :  And also in the
Livingston District, Ms. Nancy Biscoe. Wl cone.
And also M. Larry Bram ette, who represents
Courtland District has just been reappointed, so
wel cone back.

LARRY BRAMLETTE: Thank you.

PETER KCOLAKOWSI : | think that
concl udes our announcenents. Prior to us getting
into some of the actions of the agenda, we need
to, since M. Hilldrup is not here, and we nay
need to have a secretary certify whatever

deci sions we may nake this evening, | would need
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to have an acting secretary for this evening' s
nmeeting and I would offer up M. Bram ette, since
he's just been newly reappointed, we nake a notion
and | would entertain that notion for himto be
acting secretary for this neeting.

MARK STEPON&ZI : | make the notion
that he be acting secretary this evening.

GECRGE ALLEN: Second that nention.

PETER KOLAKOWSI : Ckay. Mdtion by
M. Stepongzi and seconded by M. Allen. Any
di scussion? Seeing none, all those in favor say

aye.

(Al'l Board Menbers responded in the affirmative).

PETER KOLAKOWSI : Seei ng none
opposed, passes unani nously. Thank you.

Qur next itemon the agenda is the
approval of our BZA transcripts and neeting agenda
fromour |ast neeting back in July of 2019. |
woul d ask the Board that with M. Hilldrup being a
full-time secretary, since he was present at that
nmeeti ng, that we postpone our review of those
mnutes. | don't see anything pressing in regards

to that.
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If there is no objection fromthe

Board -- is there any objection fromthe Board?
Ckay, we will hold those over until our match
meet i ng.

Qur next agenda itemis the nmain
reason why we're here this evening, is to receive
a report as well as hold a public hearing in
regards to Case Nunber A19-0002-H d ark Lem ng
and Joseph Morgan and Di xi e Morgan case.

What | would like to do is, or the
Board's procedure in regards to doing this public
hearing is, one, we ask our adm nistrator to
present the case, give us sone background and then
what we do is ask the applicant to nake a
presentation, that will be either M. Lem ng or
t he Morgans.

And then what we will do is open the
public hearing and ask for those to cone forward
and speak, those that want to speak for the
applicant and then after we hear those, we wll
hear those in opposition to the applicant.

And what we ask you to do is when you
cone to the podium state your nane, state your
address, please state the case nunber so we can

keep the m nutes in accordance wth what we're
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doi ng, and pl ease hold your coments germane to
the case and then we will proceed fromthat.

Ms. Kinmberly, will you please present
to us the case and provide the background
i nf ormati on?

KI MBERLY POVATTO.  Yes, sir. Thank
you, M. Chairman, nenbers of the Board. Toni ght
before you is appeal case A19-0002 Joseph Morgan
and Di xi e Mor gan.

The applicants request an appeal to
t he Zoning Adm nistrator's notice of violation of
Section 23-6.4.2 and 23-6.4.4 pursuant to Section
15.2-2311 of the Code of Virginia, and Section
23-3.6.1(a), a Spotsylvania County zoning
or di nance.

A notice of violation was issued for
unlawful ly operating and --

LARRY BRAMLETTE: Let ne just stop
you for a second. Can everybody hear her? Can
you talk just a little | ouder.

KI MBERLY POVATTO | sure will.

A notice of violation was issued for
unlawful ly operating an eating establishnent,
carry-out fast food business as a non permtted

use in the Agriculture 3 district.
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The appel |l ants Joseph Mrgan and
D xi e Morgan are the property owners of 7940 Rebel
Road, |l ocated in Spotsylvania County. This
property is approximately 1 acre in size, zoned
Agriculture 3, and servers as their prinmary
resi dence.

The property has no public road
frontage as it sits off of Partl ow Road
approximately 890 feet and is accessed by a
private ingress, egress easenent identified as
Rebel Road.

In May of 2019 the zoning office
recei ved a conpl aint regardi ng an operation of an
eati ng establish known as the Di xie Joes Crab
Shack on the property.

Staff researched the conpl aint and
found that an eating establishment, carry-out fast
food as defined by County Code, was i ndeed
operating on the property.

The busi ness specializes in the sale
of a variety of seafood and primarily operates on
t he weekends between the nonths of April and
Cct ober.

Based on County records, no permts

have been issued or other significant affirmative
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gover nnental acts authorizing any type of eating
establ i shment or ot her business to operate,

t herefore on Novenber 15th, 2019, a notice of

vi ol ati on was issued for operating a non-permtted
use on the property.

The applicants are appealing the
Zoni ng Adm ni strator's decision that they are not
a permtted use and contend that they have a
vested right to continue their operation.

So with -- at this point I wll back
up and provide you sone background information in
order to put all the facts into context tonight.

In 2012 the Morgans applied for, and
were issued, a building permt to construct a 12
by 16 foot accessory structure, a shed.

Zoning did not conplete a revi ew of
the permt as the Code and policy in place at that
time, based on the size of the structure, allowed
for an Agreenent in Lieu of permt.

The Zoni ng Agreenent In Lieu of
permt is a formconpleted by the owner
acknow edgi ng that they agree to | ocate a
structure in accordance with the setback
requi rements of the zoning district.

Subsequently to the building permt
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bei ng i ssued, there was an amendnent whi ch added
pl unmbi ng and electric and identified a cooking
area, wal k-in coolers and a separate drain field
serving the accessory structure.

Whi |l e the buil di ng depart nent
revi ewed the anmended permt, there is no record
that the anmended permt was revi ewed or approved
by the zoning office.

The building permt was stanped
approved on -- excuse ne. The building permt
i ssued was not approved or reviewed by the zoning
office and the stanped approved plan clearly
states no public uses or access all owed.

The fornmer Deputy Zoning
Adm ni strator, had provided -- excuse ne. Let ne
back up. | apol ogi ze.

Whi |l e the buil di ng depart nent
revi ewed the anmended permt, there is no record
that the zoning office reviewed or approved the
permt to the structure.

The issuance of a building permt for
an accessory structure allowed for only the
construction of the building. There is nothing in
t he zoni ng ordi nance which prohibits an accessory

structure with plunmbing and electric to serve as a
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cooki ng area on the property.

So in 2012 the Morgans were issued a
buil ding permt to construct the building, but
that's it. There is no permt regarding the use
of that buil ding.

In fact the approved building permt
pl ans, whi ch were stanped approved on August 20t h,
2012, there is a witten note above the buil di ng
departments approval stanp which says no public
uses or access al |l owed.

The use of the building is the issue
at hand and there have been no permts issued
allowi ng a commerci al use on the property.

In 2015 the zoning office received a
conpl ai nt regarding the crab business operating at
7940 Rebel Road. In response to the conplaint the
former Deputy Zoning Adm nistrator sent a letter
to the conplainant i ndicating that the accessory
structure was legally permitted and the busi ness
operation was regul ated and |icensed by the
Departnent of Agricul ture.

The first conponent of this letter
whi ch states the accessory structure was |legally
permtted is accurate as the building permt was

I ssued.
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The structure can be utilized to cook
crabs and or other food as designed. However, the
next statenent related to the busi ness operation
bei ng regul ated by the Departnent of Agriculture
provi des no determ nati on regarding the specific
perm ssibility of a specific use. It sinply |acks
t he necessary anount of detail required.

Now, as | previously stated, the
applicant is appealing the Zoning Adm nistrator's
deci sion that they are a non permtted use and
contend that they have a vested right to conti nue
t he operati on based on the forner Deputy Zoning
Adm nistrator's 2015 dated letter.

Staff has thoroughly researched the
Morgan's vested right claimand determ ned that no
vested right exists based on Virginia State Code
and case | aw.

And | wll also say that staffs’
determnation related to the vested ri ghts was
vetted by the County Attorney's office as well who
concurred with ny deci sion.

At this tine | want to clearly
identify what constitutes as a vested right. In
order for a Zoning Administrator's determ nati on

toresult in a vested right under Virginia Code
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15.2.2307 it nust satisfy three conditions as
outlined in 15.2- 2311(C). The person cl aimng
the vested right nust carry the burden of proof to
denonstrate that he has net all three conditions.

The first is that they have a witten
order for decision or determ nation by the Zoning
Adm ni strator.

The second is that there are 60 days
fromthe decision or determ nation that has
passed, and three, they nust denpnstrate that a
mat eri al change in position was nade in good faith
reliance on the Zoning Adm ni strator's deci sion.
The appel l ants do have not have all three of the
requi red conditions.

First, they do not have a witten
order requirenment, decision or determ nation.

When vested rights accrue to a | andowner as a
result of a significant governnental act, the
rights that vest are only those that the
governnent affirmatively acts upon and the

evi dence to support the clains to those rights
must be cl ear, expressed and unanbi guous.

This is the standard set by case | aw,
specifically the Board of Supervisors of Fairfax

County versus Cohn
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The building permt issued was not
revi ewed or approved by the zoning office and the
st anped approved plan clearly states no public use
or access all owed.

The forner Deputy Zoning
Adm nistrator's letter states, this office has
i nvesti gated your conplaint and determ ned that
the structure is a legally permtted structure.
This statenent is clear and unanbi guous.

However, the second portion of the
statenent, with respect to the business, it is
regul ated and |licensed by the Departnent of
Agriculture. This statenment contains no
deter mi nati on. The statenent is not affirnmative,
cl ear, express and unanbi guous regardi ng the
perm ssibility of a specific use and therefore
does not constitute a zoni ng approval .

Condition nunber 2 relates to the
passage of at |east 60 days. This is the only box
whi ch can potentially be checked by the
appel l ants. However, as | just presented, the
former Deputy Zoning Adm nistrator's |letters does
not constitute a zoning approval or determ nation.

Condition 3 requires that the

appel  ant denonstrate a material change in
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position was nmade in good faith reliance on the
action of the Zoning Adm nistrator.

The owner's position is that a
significant financial investnent was nade to
construct the building for this business operation
based on good faith reliance on the gover nnment al
act .

As noted above, as previously stated,
the building permt for the structure was issued
in 2012 and not reviewed by the zoning office and
t he approved plan stated no public uses or access
al | owned.

The Morgan's investnent was nade with
the construction of that building after the
i ssuance of the 2012 permt. The forner Deputy
Zoning Adm nistrator's letter was issued three
years |later, so while staff has al ready determ ned
that his letter was not a significant governnment al
act, for argunment sake let's assune that it did.

The owner's still do not have a
vested right claimas their financial investnent
was made in 2012, three years prior to its letter.

In the appellant’'s application
materials, you will see they point to a couple of

ot her exanpl es where the County nade an
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affirmati ve decision related to the Mdrgan's
comrerci al operation, and I'd like to speak to
t hose before | cl ose.

The first is conmmuni cation from staff
in 2019 in which staff stated that the use could
be permtted as a tenporary use. This was a
| etter sent by the Code Enforcenent Oficer during
t he course of her investigation.

Thi s conmuni cati on was not a deci sion
or a determ nati on made by the Zoni ng
Adm nistrator. It sinply docunents what is common
practice during any code enforcenent case in which
staff engages with citizens about potenti al
opti ons.

Qur goal is to always | ook for a way
to gain conmpliance with the zoni ng ordi nance. The
code enforcenent officer for this case was doi ng
just that, trying to identify options.

Wiile the Morgan's did apply for a
tenporary use permt, the permt was never
approved or issued. Utimtely staff was unabl e
to come up with any permt by right or other
option to allow the comrercial use by right on

this property.
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Secondl y, the appellants indicate
that the former Deputy Zoning Adm ni strator
verbally told themthat their business was a
| awful agricultural use and they point to that as
his oral determnation in order to nmake their case
for a vested right.

The appell ant site case | aw,
specifically Lilly versus Caroline County to hold
that an oral decision of the Zoning Adm ni strator
IS subject to appeal requirenents. However, the
Lilly case was specific in that it stands to
support one aggri eved by an oral determ nation
within the franmework and context of an application
for specific relief.

In the Lilly case specifically, the
Caroline Board of Supervisors were granting a
speci al exception permt and during the neeting
the application was approved, the Zoni ng
Adm ni strat or opined that one of the uses, a radio
tower, was a by-right use in the zoning district
and therefore did not need the Board of
Supervisors to grant special rights.

At that neeting the Zoning
Adm ni strator stated that this was a determ nation

that coul d be appealed to the Board of Zoni ng
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Appeal s, and the persons aggri eved by that
deci sion, which in that case were the nei ghbors,
were present at the neeting.

The inportant takeaway here is that
the oral determ nation was nade during the speci al
use application process, which is the application
for specific relief.

That is not the case here for the
Morgans. There is further case | aw Vul can
Mat erial s versus Chesterfield County Board of
Supervi sors that speaks to Zoni ng Adm ni strator
oral statenments as well.

The distinction with that case is
that the statenments were not nmade in the franework
of an application for specific relief as was the
case with the Lilly versus Caroline.

For the Morgans to be approved --
aggri eved by the Zoning Adm nistrator's deci sion,

t he deci si on woul d have had to have prevented them
from doi ng sonet hing that they wanted to do since
they allege that they were told that their use was
| egal, they were not aggrieved.

I will close by rem nding the Board
of your powers and duties as dictated by State

Code. The applicant is appealing ny determ nation
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as the Zoning Adm nistrator, that their carry-out
fast food eating establishnment is not a permtted
in Agriculture 3 District.

Virginia Code Section 15.2.2309
states that the determ nation of the
adm nistrative officer shall be presuned to be
correct and the appellant has the burden of proof
to refute such presunption of correctness by a
pr eponder ance of the evidence.

Thi s concl udes ny presentations and
| ' m happy to answer any questi ons.

PETER KOLAKOWSI : Anybody have any
questions at this time for Ms. Pomatto? Seeing
none, | think we're ready to open the public
hearing. Declare the public hearing open and ask
the applicants and, presuming M. Lem ng, you wl|
be speaking on behalf of the applicant.

MR LEM NG Yes, sir, that is
correct.

Good evening, ny nane is dark
Leming. |'mhere on behalf of the applicants --

PETER KOLAKOWSI : M. Lem ng, could
you nmake sure, because of the acoustics and those
of us that have sone hearing issues, speak nore

directly into the m crophone, pl ease.
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MR LEM NG Ckay. Normally I don't

have any troubl e bei ng heard.

My nane is Clark Lemng. |'man
attorney. | have been engaged in |and use law in
this area for over 35 years. | have appeal ed over

100 Zoning Adm nistrator's determnations to
various BZA's. Although | have appeal ed cases to
this BZA, they were resolved with the past Zoning
Adm ni strator and with the Board and never reached
the BZA right here, so it's ny pleasure to be here
bef ore you this evening.

LARRY BRAM_ETTE: Excuse ne, sir,
could you state your address and the case nunber
so it wll go into the record.

MR LEMNG Al right, sure. M
address is 233 Garrisonville Road, and the case --

in Stafford, Virginia -- and the Case Nunber is

A19- 0002.
LARRY BRAMLETTE: Thank you.
MR LEM NG Yes, sir. 1| also
appreci ate, | understand you have nade sone

efforts to acconmmbdate ne in your schedul e and
anot her hearing before you next nonth.
So |l think it was a good idea not to

do both of these on one night, for you and ne.
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Now, another thing |I did want to
bring to your attention, you do have one nenber
absent tonight, you probably are aware of this,
but the Code Section we're going to be talking
about tonight, 15.2-2311, contains a relatively
new subsection, it is D, and it specifically
states, any appeal taken pursuant to this section,
if the Board's attenpt to reach a decision results
in atie vote the matter may be carried over until
t he next schedul ed neeting at the request of the
person filing the appeal

Now, as | think you know, nornmally a --
four votes are necessary to override a decision of
t he Zoni ng Adm ni strator, but this new code
provi sion does permt the applicant to request, if
there is a three to three tie -- and hopefully we
won't have a tie, but just wanted to bring that to
your attention.

Now, turning to the Morgans in 2011-2012,
M. Morgan had the idea of establishing a carryout
seafood restaurant, that was his area of expertise
and he had engaged in simlar operations in
Stafford County. And I'll tell you in Stafford
County there are a nunber of crab shacks, nost of

themare run by the Decatur famly by the sides of
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the road in this location, that |ocation, not in
comrerci al zoning districts, but been there for a
nunber of years.

Now he and Ms. Mdrgan, as good citizens,
first thing they did was to go to the County to
see what they needed to do in order to conmence
t hi s business and what permts woul d be necessary,
and their first stop was with the Deputy Zoni ng
Adm nistrator. That's where they were directed
with the i ssues that were identified by sone | ower
Spot syl vani a official s.

They expl ai ned their plan and were advi sed
t hat the proposed busi ness was not regul ated by
the County, but instead was regul ated by the State
and that there would be no other permt other than
a building permt, which they applied for and
obt ai ned, and you've heard that, no controversy,
but that's the direction that they were sent.

Now, there were no -- no secret about what
they were doing. | gave each of you a packet of
materials, and with ny presentation |I'mgoing to
bring your attention to a couple of things.

Now, on the application itself, | do not
see the word crab shack, but if you | ook at the

first itemthat | passed out to you, it's entitled
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permt details, and this was their -- the tracking
systemthat the County uses, and you notice that
under details in the | eft-hand corner.

It describes the size of the shed
(i naudi bl e) for cooking crabs, so that was from
the outset what this was to be utilized for

Now, the application, the one that is
stanped, and this is actually in ny appeal and in
the County package, nowif |I'mgoing to tal k about
somet hi ng that was both in ny appeal package and
t he County's package, | did not give you another
one, but | think probably nost of you have | ooked
t hrough the record and you're aware that there is
a drawi ng that is marked approved that sets forth,
| ays out the rest of its -- it was prepared by
M. Morgan, and notably it says on its face, at
the top on the left it says cook area, on the
other side it says cool er box.

So again, consistent with the purpose that
they explained fully to the Zoning Adm ni strator.
Now t his passed all of the -- the permt was used
as Ms. Pomatto has i ndi cat ed.

| want to call your attention to the
permt. Now you've heard about this agreenent in

lieu, now, | never heard of that before. | don't
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think it's in your ordinance, at least it's not
Now.

So when this was brought to ny attention,
| looked at it and she's correct -- set back sone
t hi ngs, but sonebody at the County nade the
determ nation that that was all that was necessary
for the zoning review

Now i f you |l ook at Exhibit D, which is the
permt issued, the code conpliance permt issued,
you'll see two boxes down at the bottom There is
one for a building review and you'll see an
approval date and you'll see the buil ding official
there, and then you also will see a zoning review
and an approval date for that as well.

I will tell you that in ny experience in
every jurisdiction any tine a building permt is
requested there is sonme formfor zoning reviewto
see if what is being proposed is permitted.

Now, i1 f Spotsylvania decided to do
sonething different in this case that wasn't the
Morgan's deci sion, but you will note that the
zoning review is part of the permt process and
there is a place for it and it's narked approved.

Now, as we will talk about later, that's a

pretty significant start, coupled with the fact
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that it was the Deputy Zoning Adm ni strator who
pushed themin particular directions and told them
what they needed to do to conply with Spotsylvani a
| aw.

Now, the -- so the permt -- and the
Morgan's proceeded and they constructed their crab
shack. This is about a $20, 000 construction job,
and over the years with regard to constructi on and
materials and the cooking apparatus that is
necessary and the supplies, they spent well in
excess of $50, 000 over the entire period of tine.
It's not all bunched up in front when the shed is
built, they're still spending thousands and
t housands of dollars each year buyi ng seaf ood and
keepi ng their equi pnent noderni zed.

So we wll conme to that |l egal point in a
m nute, but | want you to be sure that you know
that they're out there. They have spent noney
fromthe outset and they've spent noney all the
way through this process for the seven years that
the County has permtted themto operate this
facility.

Now, the business turned out to be very
successful and today they have been desi gnated by

one of the local raters, the best carry-out
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seafood restaurant in the Fredericksburg area and
t he second best seafood restaurant overall, so
t hey have done well wth their business.

Now t he next thing that occurred that is
inmportant is, it's a conplaint that Ms. Pomatto
referenced, and that cones in 2015, and | think
you have probably already | ooked at the letter
from M. Roberson which is dated June 25, 2015,
and Ms. Pomatto has acquainted you with the
details, so the significance of this letter is
ot her than what she's indicated though.

Wiat this does is to confirmwhat was
originally told to the Mdrgans, that the County
does not regulate this, that this is sonething
that is done by the State and they don't need any
County approvals. And he's telling the
conpl ainant this, don't need anything fromus to
do what they're doing, not our area. Ckay.
Second tine he has taken that position.

Now, we will go back to this whole
busi ness of an oral determnation in a mnute when
we tal k about the law, but let's get the facts out
there first.

So what happens here is that he is sinply

reconformng -- reconfirmng where they started.
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Now in relying on both of these things of
course the Mdrgans continue their business, they
were aware of this, and so they go on conti nui ng
t heir busi ness, spending their noney, keeping
their place up, getting the equi pnent that they
need, buying the inventory that they need.

Now that brings us up to 2019 and anot her
letter fromthe County, another conplaint and this
is one, as Ms. Pomatto indicated, cones from
Ms. Slingerland. | disagree conpletely about the
significance of this and we'll talk about the | aw
behind this in a nonent, but what Ms. Slingerl and
said to them she doesn't say you're violating the
zoni ng ordi nance.

She says, you can operate your busi ness
Wth a tenporary use permt that needs to be
applied for on an annual basis. That's what she
tells them

So what do they do? They filled out a
permt, you know, how nany days has | apsed since,
let's see, the 6th of June 2019, certainly nore
than 60, so they filled out the application,
didn't hear anything el se about it, didn't think
anything el se about it until they got the

violation |letter which cones in Novenber after
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this zoning official tells themthat they can
operate their business with a seasonal permt,

t hough one nore decision fromthe County, each one
of these things, and I'm going to explain why,

| egally each one of these things is a decision or
a determ nation made by the County, there is no
magi ¢ about these things.

And we'll explain why the anal ysis that
you heard earlier is off on the wong track all
together, with sone other cases that sonehow got
| eft out of this analysis.

Now, so what do the Morgans do? The
County has told them what they can do, what they
need, reconfirmthat two tinmes, and then in 2019
tells them well, all you need nowis a seasonal,
a tenporary permt, you can get that and go ahead
W th your business, so then what?

Now, fortunately the General Assenbly
and -- let's see, I'"'mnow going to tal k about, and
you may have this before you, but | wanted to be
sure, the second handout that | gave to you is the
section, the only section that this appeal is
based on, and that is 15.2-2311(C).

Now, it has nothing to do with SAGAs or

wth vesting or 2307, it is a form of vesting
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st at ut e.

|"mgoing to talk to you about a case
where the Virginia Suprenme Court tal ks about this
Code Section and what it neans and how you apply
it, but the inportant thing about -- the inportant
thing is that there are many vesting statutes, at
| east six that | can think of just off the top of
nmy head.

There is 2307 that Ms. Pomatto spoke
about, the SAGAs, that's zoning vesting, and that
protects from anendnents to the zoni ng ordi nance
once a project is started but not finished. It
cones in to play with big devel opnents.

Now that cane into play in 1998. The
CGeneral Assenbly codified conmon | aw, they've
al wvays had a zoning vesting test, but it was a
common | aw test, but 2311 cones about in 1995 and
exists up until 2010 conpl etely independent of the
ot her vesting statute that Ms. Pomatto nmenti oned.

Now, other vesting statutes, there are at
| east four that | can tell you about right now,

15. 2-2297 and 2298, basically they say that if you
build a public inprovenent, if you proffer to
buil d roads, transportation inprovenents, then the

rules, the ordinances can't be changed to deprive
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you of your ability to go forward with the project
i f you've made those proffers, so you're vested
for that project.

And then with regard to subdi vi si ons, Code
Section 15.2-2260 is the subdivision vesting
statute, and that says you submt, after a final
prelimnary plan has been approved, a best
prelimnary plan, you submt sonething for final
pl at (i naudi ble) for one year, you're good for
five years and then you can extend it beyond t hat
wth other plats submtted.

In addition to that, 2261 is the vesting
statute for site plans. So there's a whol e bunch
of these out there. W're dealing with one
toni ght, 2311, and the significant |anguage is
contai ned there at Section C

And if you haven't, if you haven't | ooked
at it, it is very, very straight forward, and it
sinply says that where there is a witten order
requi rement, decision or determ nation, any of
t hose (i naudi bl e) made by the Zoni ng Adm ni strator
or other adm nistrative officer, including
Ms. Slingerland, including M. Roberson who is
t he Deputy Zoning Adm nistrator, it's not subject

to change, nodification or reversal by any Zoning
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Adm ni strator or other adm nistrative official
after 60 days have el apsed fromthe date of that
deci sion requirenent, and so forth, where the
person aggrieved has naterially changed his
position in good faith reliance on the action of
the Zoning Adm nistrator or adm nistrative

of ficer.

Now we're going to tal k about what that
means, too. Now, the only exceptions to that,
after 60 days, if you have one of those, the only
exceptions to that are fraud or nal f easance.
That's it.

If it was a mstake, it's a m stake, and
we're going to ook at a case where that was
exactly what happened that the Virginia Suprene
Court decided in 2017.

Now, back to the rel ationship again,
because the County has brought up two statutes.
One we're proceedi ng under 2307, and tal ked about
SAGAs, Significant Affirmati ve Governnental Acts,
t hose are covered over at 2307.

Now, what happened, and probably the basis
for the confusion, in a case that | took to the
Virginia Supreme Court, actually defended at the

Virginia Suprene Court, called the Cruci bl e, what
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happened in that case is that | had a Zoning

Adm nistrator's determ nation to nove forward with
a particular project and then the County changed

t he ordi nance so they couldn't do it, and they
didn't have a site plan approved, so | said the
Zoni ng Adm nistrator's determ nation is a SAGA an
ordi nance change, that was the issue of that case.

The G rcuit Court agreed with ne, and
said, yes, it's a SAGA, they get to nove forward
wth the project, but then the Suprene Court said,
wait a mnute. It's not on our list, not on the
list, there is a list of six specific things at
2307 that are SAGAs, the Suprene Court says it's
not fair, it's not in our case law, so it's not
anal yses.

VWl l, then what happened, the CGeneral
Assenbly, at ny behest | argely, they changed the
statute to include a seventh SAGA which is a
Zoni ng Adm ni strator or other adm nistrative
officer's determ nation as to a specific use or
densi ty.

Now, it does cross reference 2311, but for
this reason, if | qualify, if |I've got one of
t hese 2311 anal yses and | do have that protection,

if the ordi nance changes, if there is an amendnent
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to the ordinance, | can bring that determ nation

or decision over to 2307 and say now it's a SAGA

because the General Assenbly says so. That's the
only rel ationshi p between them

Now, so that's why there nay be sone
confusion, but to talk in this context on this
appeal about SAGAs and 2307, 15.2-2307 is sinply
wr ong, dead w ong.

Now, | do want to talk to you now about
what the Virginia Suprenme Court has said about the
Code Section that is at issue tonight.

Let me be sure |I'm keeping up with ny
handouts here, yes, the next one is a Suprene
Court case -- this was not discussed, it's not in
your packet, it wasn't discussed by Ms. Pomatto,
apparently not found by the County Attorney's
office or sonebody, but this is the Board of
Supervi sors of Ri chnond County versus Janie L.
Rhoads. It's a 2017 opinion.

Now, what this was about, a guy went in
for, you'll never guess it, a building permt to
build a garage. He wanted a two story garage. In
fact that was suggested to himthat he build a two
story garage.

So he gets the review, and yeah, they | ook
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at the whole thing, they | ook at the buil ding
plans. There is a zoni ng check, you know all for
this project and they approve it. And the guy
builds his two story garage and then the County
cones back and says, oh, no, I'msorry, that's a
violation. You are not -- we don't permt two
story accessory structures under the ordi nance.
You're going to have to take it down. Wll, wait
a mnute, you approved it, you gave a, you signed
off on this thing.

So what -- the Zoning Adm nistrator took
an interesting position. The Zoning
Adm nistrator, well, | didn't really read the
whol e thing. |1'mnot sure | understood it was
supposed to be two floors.

Now, of particular note, here is what the
Virginia Suprene Court is saying about this
case -- and what happened is that the Grcuit
Court overrul ed the BZA and said, yeah, it's a
m st ake. They keep it under 2311(C).

And that is the only statute utilized in
this case, the only one right -- and it's right on
point. And here is what the Virginia Suprene
Court says, and this is Judge Goodwyn, who wites

the majority of the | and use cases in Virginia.
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And he says the plain | anguage of Code
Section 15.2-2311(C) indicates that the statute is
intended to elimnate the hardship property owners
have suffered when they rely to their detrinent on
erroneous or void zoni ng deci si ons.

Now what he neans by that is that before
1995 when this Code Section was adopted, if a
buil ding permt was issued contrary to the
ordi nance, it was considered void, nothing could
be done about it.

So this is a renedial statute. This is
the General Assenbly saying this, this is not
somet hi ng that we can accept, you know, the
private property owners, homeowners shoul dn't have
to deal with m stakes to their detrinment when they
rely on the County governnent to tell them what
they need to do. The County is the expert.

Now, he goes, he goes on to say the
renedi al purpose, the renedi al purpose of 2311(C
is to provide relief and protection for property
owners who detrinentally rely in good faith on
erroneous zoni ng determ nati ons and who woul d
ot herwi se suffer | oss because of their reliance
upon the Zoning Adm nistrator's error.

W' ve got a whol e busi ness that has been
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built over the past seven years here, and
Spot syl vani a County has weighed in three times on
what they're doing.

Now finally, Justice Goodwyn, and this is
very inportant, because you're hearing oh, it's
got to be clear, it's got to be precise, there
can't be any question about it, but here is what
the Virginia Suprene Court says: It is irrelevant
that the decision or determ nation evidenced by
t he approval, which is another word here, makes no
reference to the height of the garage. The
approval didn't say anything about, okay, the

hei ght is okay, or to the Zoning Adnministrator's

intent to waive the requirenments. |t doesn't
matter, all you had was an approval |ike what we
have here.

Such specificity is not, not, not required
by 15.2-2311(C). The issuance of the approval
here clearly constitutes a decision, a
determ nati on by the Zoni ng Adm ni strator of
buil di ng plans conplied with the zoni ng ordi nance.

| have a case like that right now down in
Col oni al Beach where they approved a subdi vi si on
pl an back in 2014, a construction plan. And now

they're saying, well, there is a problem we did
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somet hi ng wrong.

And |' m sayi ng no, huh-uh, you approved
it. You signed off on the plan, you' re bound by
it, same Code Section, because inplicit in these
deci sions, you know, we have -- the County woul d
like to confine their determ nations to sone
little, to small bucket and say well nothing el se
is a determ nation, but that's not the way the | aw
works no matter what the County says the
determ nation is.

I f you have a Zoni ng Adm ni strator or an
Adm nistrative Oficial |ooking at a set of facts
and applying them and checking to see what is
appli cable fromthe zoning ordi nance, that's a
determ nation, even if a conplaint analysis, a
conplaint conmes in, you know it's a conpl ai nt
pertaining to a zoni ng ordi nance, you have to
deci de whether or not there is a violation of the
zoni ng ordi nance and that's what they have done
here.

Now, so that is the governing case, and
t hat of course controls the circunmstances here.

It doesn't deal with any, with nost of what Ms.
Pomatto indicated. |It's sinply not part of the

anal ysi s.
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Now, in addition to that, we have the
issue of a material reliance. So lets talk about
that for just a nonent. Incidentally, over at
2307, the vesting for changes in the ordinance
statute, they use the term-- it's a three-part
test -- and they use the termthere, you have to
i ncur obligations or substantial expenses. That's
t he | anguage they use over there.

Appl i cabl e here though, the CGeneral
Assenbly sinply chose, materially changed his
position in good faith reliance on the County
determ nation or decision. That's all.

Now, the Stafford Grcuit Court, Judge
Sharp, a couple of years ago, and | included this
case -- that's the next case in your packet -- and
you'll see the opinion by Judge Sharp.

And his analysis that is pertinent -- now
this was a case, this was a junkyard case, and
three tines the junkyard received conplaints and
t he Zoning Adm ni strator investigated it and said,
well, no, we think it's grandfathered, there is no
violation, three tines.

But then the County changed its m nd and
said, no, no, it really is a violation. Now, it

may have been but on three occasions, if you read
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the circunstances of this case, the Zoning
Adm ni strator had said it's not, it's not in
violation. So -- and the junkyard had gone on.

Now t he i ssue canme up, and let ne give you
the status of this case, Judge Sharp found that
they were bound by those investigations and the
determnation in the context of those conplaints,
they were bound by that and they couldn't get
beyond it, okay.

And 2311 is the very statute that he uses,
no ot her statute, not 2307, no SAGAs, just 2311.

Now, here is what he says about -- the
County said, well, they didn't really materially
change their position, you know, because in this
case they were non-conformng use, if they expand
or change their position, that's an (inaudible) --
Judge Sharp didn't buy that.

Here's what he said: G ven the testinony
of M. Newton and others, the Court is satisfied
by preponderance of the evidence that in the
acqui sition of further materials, that is junk,
over the years upon the property, the petitioner
materially changed his position in good faith on
t he County determ nations which he indicated were

communi cated to him (i naudi bl e) conpl ai nts.
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The Zoni ng Admi ni strator told himwhat the
result was, that was verbal. So he relied on
that, went on with his junkyard, continued to buy
things for the junkyard. Every tinme they've had
interaction with the County they get another green
light, so they go on with their business. They go
on advertising. They go on purchasi ng, enhancing
their custoner base, doing all those things in
reliance on the Counties' green |ight that has
been given to the Morgans now, three tines. So
that's the Newton case.

Now, the Newton case was appeal ed by
Stafford County. The County just fights so hard
about things like this. | nean, alnbst they'd
rather the | andowner suffer than admt sone kind
of defeat, but the case was appealed. It was
rejected by the Virginia Suprene Court.

Judge Sharp's case, he says -- this is a
15th Crcuit case, it governs Spotsylvania County.
Spotsylvania is in the 15th Crcuit, so this is
precedent for Spotsylvania County as of course are
the Virginia Suprene Court cases.

Now, what do we make of this phrase no
public uses. WlIl, actually, you know, | | ooked

at that. | have no idea what exactly that neans,
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but what | did was to -- is when the ordi nance,
and | | ooked at the definition of public use.

This is the last thing in your package.

" msorry, |'m skipping ahead by two, but it seens
rel evant now.

Public use, this facilities |ast use,
means any area, building or structure held, used
or controll ed exclusively for public purposes by
any departnent or branch of the Federal
Gover nnent, Commonweal th of Virginia or the County
Gover nnent under the direct authority of the Board
of Supervisors w thout reference to the ownership
of the building or structure and so forth and so
on.

It's nothing to do with this. Now, this
was in place, this definition was in place in 2012
when that stanp was nade. So what does that nean?
| have no idea.

It certainly doesn't have anything to do
wth what a public use is under your ordi nance, so
| don't -- | would not attribute any great
significance to that -- | would add, this is not a
pl ace where people are conming in and sitting down.

They sinply cone, and on the outside of

the building they pick up their seafood orders.
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You know, that's the only public interaction that
occurs here.

Now, let nme, if I -- let nme wal k you just
back through the analysis here and then I will be
done | prom se, and | appreciate your patience.
It's a fairly conplicated case, probably nore so
than sone that you get.

Now, goi ng back to 2012, first stop, go to
the County, Deputy Zoning Adm ni strator, soneone
t hat makes zoning determnations all the tine.
The Deputy Zoning Adm nistrator tells themthe
sale of seafood is not regul ated by the County,
but they need only a building permt, and they do
t hat .

Now, the discussion about the Lilly case,
the circunstances that are described there are
generally accurate, but that case has been cited
many times since then for the proposition sinply
that a zoni ng determ nati on doesn't have to be
made in witing, okay.

It can be nade orally. Now how do you
determne it? |In the Lilly case there were
certain circunstances, doesn't have to be in a
public nmeeting. |t can be done anywhere as | ong

as it can be proven.
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It's the sane thing as an oral agreenent.
It's a contract, if you can prove what the
el ements are of the agreenent that was made.

Well, in this case what do we have to support it?

First, |I did include in your package, just
if there is any confusi on about that, this is an
e-mail fromMs. Slingerland to Ms. Pomatto, and
what it says, this is the next to the last, or
third fromthe |ast thing in your packet and just
a singl e sheet.

And what it says, this is not great print,
but we got this froma Freedom of |Information
Request, and what it says is that -- going to the
second sentence there, ongoi ng conpl ai nts about
D xi e Joes Crab House, everybody knows it's a crab
house, both R ck and Troy advised themthat no
permt is required for the use, no permt -- she's
stating exactly what M. Roberson told them and
what he put in his 2015 letter. Nothing is
required. W don't get into it, not our business,
not our jurisdiction. You don't need anything
fromthe County.

So they are reiterated that that's what
t hey have al ways been told. |It's considered an

agricultural use and she goes on to say non
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jurisdictional for zoning. No zoning decision to
be made.
So now the picture is starting to cone a

good bit clearer, you know, we have sonethi ng that

is alleged to have been said. It is repeated in
the 2015 letter. It's referenced -- and this
email is 2019 -- it's referenced just in 2019.

Here's what they have been told all these years
by -- and M. Tignor's reference, too -- by
M. Tignor and M. Roberson. Ckay.

So now in 2015 it happens to occur in
witing, but you don't have to go there. You
don't have to go to 2015. What happened with al
of these surrounding circunstances and facts and
t he behavior of the parties, what happened in 2012
is just as nmuch a decision, a determ nation about
the Zoni ng Ordi nance, specifically the |ack of
applicability of the Zoning O di nance. No
jurisdiction, not our call.

Now, there is one other thing that | did
i nclude in your package because Ms. Mdrgan got in
touch with M. Roberson, she said, |ook, you told
us we could do this stuff. And she's put together
an affidavit and that's the next to the last item

i n your package and he was very synmpathic wth
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her, and, and this is Ms. Mrgan relating to you
what M. Roberson said.

And she says that he told her that the
position he and M. Tignor took in 2012 and 2015
was right and it's still right.

Now, she said, well, please go and tel
themthat. He says in the |ast, nunber 5 here,
that he's been advised not to get involved, and
was -- would appear only if required to do so by
subpoena, that was a little |ike inpeachnent
hearing, so he's out there, but he doesn't want to
show up. Unl ess you nmake hi m show up. You know,
t hese guys do have subpoena power, you know that.

So there is M. Roberson still, so far as
we know, based on what Ms. Morgan has said, is
still adhering to his position.

Now, the noney. Every week, and | just
want to -- | do not want to put witten
docunent ati on i nto evidence of their finances and
their tax returns and all of that information, but
| do want to put sone things into evidence.

| asked themto go and cal cul ate, because
we're tal king about materially changing their
position. \What does that nean, if it's noney. It

cones down to sone noney, changing their position,
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going this way rather than that way, continuing to
do that.

Renmenber what Judge Sharp said, all you
got to do is continue with the business. That's
material reliance on the decision, okay. That's
the Court telling us how to interpret that
provi si on.

Now, and we went back just a few years,
but just as an exanple, in 2016, they extended
over $100, 000 just for food, that's how nmuch food
t hey purchased. Now they sell it, so they get
noney back.

In 2017 that cost was up to over $130, 000,
and in 2018 it was up to $180, 000, seafood gets
nore and nore and nore expensive. So it's not
necessarily the quantity but the cost of the
seafood that they're buying it at.

Now, i n addition to that, the expenses of
keepi ng up the place, and the naterials that they
need for their business; the pots that they need,;
the cleaning that is unnecessary. Because
renmenber, they do have, | think I nentioned this,
but I think you know, they do have a permt from
the health departnent to do this.

The heal th departnent cane out and says,
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now -- (inaudible) as far as the Departnent of
Agriculture and this whole thing, the role of
Departnent of Agriculture is to be sure that
they're not getting undersized seafood, that it's
legit. So they can conduct these surprise

i nvestigations to be sure that we're not taking
out of the bay seafood that is not ready, or going
over the limt, that sort of thing. So there is
an apparatus for that.

Now, on the expenses alone in 2016, and I
did these all after 2015, but we can go back and
do the sanme thing in 2012, '13 and '14, $7,500 in
expenses and not just for seafood but just
expenses in 2016, $24,000 in 2017.

Now t hese are all fromtheir tax returns,
that tell me the expenses that you reported to the
| RS. In 2018 over $20,000. So there is serious
noney at issue here and they -- there can't be any
question that they are relying on what the County
told themthey could do and has sat by and
permtted themto do now for seven years know ng
full well what was goi ng on.

Now, | submt that the purpose of this
Code Section, as Justice Goodwn stated, is to

protect people |like for Mdorgans from m st akes that
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are made, not in bad faith if there was -- you
know, maybe M. Roberson is wong, and |I'm hard
goi ng to hazard a guess (i naudi ble) he still
apparently thinks he's right, but it doesn't
matter under 2311 because the specific purpose of
that statute, as the Suprene Court has told us, is
to prevent their having to bear the weight of the
County's m stake, and the County's m stakes here
are threefold.

1, told themthey could do what they
wanted to do when they started, pointed themin a
certain direction, told them what they needed, you
know, told them not hing el se was necessary, nunber
1.

2015 sane i ssue cones up again, stanped it
agai n, yes, okay, we don't get involved, not a
zoning issue. No applicability.

And then even as |ate as 2019
Ms. Slingerland is not telling themthat they
can't do what they're doing that it's prohibited
by the ordinance. |I'ma little confused with the
presentation that was given there. She's telling
themall they need is a tenporary permt, which
they applied for. And then, boom the zoning

vi ol ati on.
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So that's what the statute is all about,
and | ask you to uphold the appeal and overturn
the violation. It's inequitable, it's legally
wong. |It's contrary to the law in Spotsylvania
County and in Virginia and we anal yze that, the
| egal anal ysis that you have received here is
I ncorrect.

It has nothing to do with these other
statutes and SAGAs. This is a 2311 case just |like
t he Rhoads case and |i ke Judge Sharp | ooked at in
t he Newt on case. 2311 peri od.

Ckay. Thank you all very much and I'm --
t hank you for your patience and letting ne just
sort of go on. |I'm happy to answer any
questions --

PETER KOLAKOWSI :  Thank you,

M. Lemng. Unlike the inpeachnent we don't have
atin limt upon the applicant, but I want to
open this, but I wanted to open this, any
questions from nenbers of the Board?

GECRGE ALLEN: George Allen. | have
just one question. Does the State Code for areas
that are zoned as agricultural, and this would be
under Section 15.2-2288.6, and it deals

specifically wth how agriculture areas woul d be
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regul ated, and part of it says that no locality
shall regul ate preparation and sale of food in an
agricultural district.

MR LEM NG Yes, sir.

GEORCGE ALLEN: Have you researched

t hat ?

MR LEM NG Yes, sir. And I
think -- it says food. | nean, seafood is not
specifically called out, but, yes, |I think there

is a basis under that Code Section, and that's
probably what M. Roberson was tal ki ng about, that
parti cul ar Code Secti on.

You nay be aware that there are
prohi biti ons about getting involved in
agricultural activities of all Kkinds today;
W neries and other activities that occur in
agricultural districts, events and things. The
County stays out, but | think it's a plausible
readi ng of that statute to include, seafood is
food, there is no question about that, sir.

PETER KOLAKOWSI : O her questions?

If I may, let nme ask a couple of
questions. One is kind of a followup to
M. Allen' s question. | believe that section al so

states that in agriculture that Counties can
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regulate in their agricultural districts, the
sal e, and you know, househol d use of agricul tural
products, but it's not for public sale or to be --
basically the way | read it, it to be a

manuf acturer of it for being then resold. |Is that
a correct reading of those words?

MR LEM NG WwWll, M. Kol akowski,
you'll note that | did not reference that statute
in ny argunent or in the appeal itself, that's
because | do think it is sonmewhat anbi guous, but |
don't think it's what this case turns on.

I think this case turns on a strict
interpretation of 2311(C) and the case | aw, and
that's all that the BZA needs.

Now, if that statute is found to be
hel pful in analyzing this, then by all neans --

but you don't seemto think it's hel pful, at | east

as M. Allen did | think -- so | don't have a
definitive answer for you on that. | did not rely
on it.

PETER KOLAKOWSI : Wl |, kind of
followup is that when the Mdrgan's asked for and
recei ved perm ssion to build a building, the
assunption is that they knew that they were in an

A3 District --
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MR LEM NG  Yes.

PETER KOLAKOWBI :  -- is that correct?

MR LEM NG The assunmption is and --
but you have to add to that very quickly | think
that they're |lay people. They went to the experts
to find out what they needed to do and were told.

Soif it's -- 1 don't think it's |ike
i gnorance of the law in the sense of a crim nal
act. You know, there was another case that | had
i n Spotsyl vani a County, another Supreme Court
case, called d azebrook, and it's a 2003-2004 case
and that was when Spotsyl vania had this massive
downzoni ng, everything got downzoned, and a group
of property owners retained ne and we chal |l enged
it.

The Court, throughout the zoning on
this basis; they said that the public notice which
went through every piece of the ordinance that was
bei ng changed went on for pages, they said that
public notice was not conprehensible for the
| ayperson, that a |l ayperson shouldn't have to go
out and do | egal research to understand what an
ordi nance says or what is being proposed here.

Zoni ng ordi nances are conplicated and

that's why -- and so this is, this pattern has
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repeated itself so often in ny business. Sonebody
does the logical thing, the good faith thing to
do, here's what | want to do. 1'Il go talk to the
County about it see what | need to do, and that's
exactly what happened here.

So | don't think you can infer
anything |li ke ignorance of the | aw, not an excuse,
' mnot arguing that, they're the experts and they
rely on what the experts in the County told them
to do, who should have and may have known their
busi ness, for all | know at this point.

But the issue is not whether or not
at this point whether M. Roberson was right or
not. The issue is that he did tell them what they
needed to do and that the County didn't regul ate
it and they relied on it.

PETER KOLAKOWSI : M. Bramette?

LARRY BRAMLETTE: Yes, sir, now |
have a question after your comments. Wuld you
agree that the applicant got what he requested in
the building permt?

MR LEM NG Only insofar as the
buil ding permit is concerned, you know, that's on
a separate track fromthe rest of what was

necessary in order for themto proceed.
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The other thing that was necessary,
actually that is one piece of it. And the other
thing that was necessary is an understanding as to
what el se they may have needed, and M. Roberson
sai d nothing el se was needed.

So yes, they got their building but
that was the province of the building permt. Now
| do think it's not insignificant that your
building permt includes right there on the permt
that is used year after year, a zoning review

Now how t he County chooses to do that
zoning review -- but | can tell you I have had a
| ar ge nunmber of cases where sonebody goes in for a
buil ding permt and the County says, no, you can't
do that. That's not a permtted use and
(i naudi bl e) district.

LARRY BRAMLETTE: That was ny point.
The building permt was requested in 2012. It was
listed what they wanted to do. It was approved,
and it was reviewed after the buil di ng was done
and so forth, as that's what you asked for, that's
what you got. That's what is permtted in the
agricul tural zone --

MR LEMNG Wll, I -- 1 think it's

too narrow sinply because that wasn't their
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starting point, and if the County had told them
oh well, in addition to the building -- they
didn't go to the Code Conpliance Departnent, they
went to your Zoning Adm nistrator to find out what
they had to do for goodness sake. He doesn't run
t he Code Conpliance Departnent, but he says that's
what you need to do. GCkay. And that's all that
you need to do.

Now i f he had said to them well, in
addition to the building permit you're going to
need this, you' re going to need this, this and
this, but he didn't.

He said you don't need anything el se.
W don't regulate -- and that's the, maybe the
nost inportant point, it's not |ike he just took
it to a certain point and stopped. He
affirmatively stated that the County doesn't
regul ate this, not our business, not our
jurisdiction. And you have three pieces of
evidence in front of you that stand for that
pr oposi tion.

One is what they were told
originally, and they're, well they can tell you in
their testinony, the second is the 2015 letter.

But third, you have a 2019 emamil that says that's
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what both M. Tignor and M. Roberson told them
that they weren't regulated, didn't have to do
anyt hi ng el se.

What are they supposed to do? | nean
they don't have -- you know, they were told, they
went to the County to find out what they needed,
they were told, should be the end of the story.

But that's exactly what this statute
is about to prevent people |like that fromgetting
hurt who have cone in, do what they're supposed to
do and then go off and do it and then the County
changes its m nd. Qops, nade a m stake guys.
Sorry, well, | know you spent a |ot of noney --
what is the County going to do, is the County
going to nove thenf

You know, the era that you're tal king
about ended in 1995. Go back and | ook at what
Justice Goodwyn said. Justice Goodwn said, that
all came to an end, the voidness of a zoning
permt erroneously issued, that's over now,
because of 2311. Those days are gone --

LARRY BRAMLETTE: But there was no
error in the zoning permt. You agree with that?

MR LEMNG | think it's -- but as

far as that goes it's irrelevant to what happened

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

56

wth regard to zoni ng and use.

That is where they were given a whol e
different direction. You don't need anything. So
the fact that part of it worked as it should be
expected to work is fine, but it's only half of
the story. And if they had been told to do
sonet hi ng el se they woul d have done it, but they
weren't.

Your Zoni ng Adm ni strator gave them
what appears to be now, erroneous information and
not just once. So that's what they're stuck wth.

Now, | think the | aw requires that
you not permt that to happen and that the County
not permt that to happen. This statute doesn't
just apply to our County. Wiat is to be gained
here, you know? As | say, is the County going to
nove then? Going to pay for their nove to anot her
| ocati on where they can do this because of the bad
informati on the County gave thenf

PETER KOLAKOABI : M. Stepongzi has a
questi on.

MR, LEM NG Yes, sir.

MARK STEPONGZI @ Yes, ny question is
to the Zoning Administrator. W were provided

wth a sheet that is |listed as permt details, and
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the details on the first line it says shed 12 by
16 with 10 by 16 screened area for cooking crabs.
Wul d that entry have to have been put into the
system back in 2012?

KI MBERLY POVATTO. So this is the
anended permt, and so it would appear that they
added this detail on an anended permt to describe
the use of the shed for cooking crabs.

But what 1'll get back to is that
there is nothing violating the zoning ordi nance
for the Morgans to have their shed with their
kitchen, with their cooking area, which a cool er.
They can cook crabs there. There is nothing in
vi ol ati on of the ordi nance by having that shed
w th that Kkitchen.

The violation is the conmercial use.
It's the eating establishnent, and so they had the
permt to construct the shed. They constructed
the shed, they can cook out of the shed. You
know, |I'mgiving you an exanple of food trucks in
t he county.

We have busi ness owners throughout
the county that own food trucks that have simlar
operations where they're cooking at their hone.

They get a hone occupation permt.
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It's an adm nistrative by-right
permt in all of our residential districts. They
get a hone occupation pernmit, they cook their
food, and they go to an appropriate offsite
| ocation for the comrercial aspect, for the sale
of those goods. Sanme thing wth fol ks who have a
busi ness and they go to the farners' narket or
sonething |like that.

There is nothing wong wth having
the accessory structure there with the kitchen.
It's the eating establishnment on the property.
It's specific to the use.

PETER KOLAKOWSI : M. Lemng --

MR LEM NG Yes, sir, if you
would -- thank you. It's not an eating
establishnent. [It's a pickup establishnent. They
don't eat there.

KI MBERLY POVATTO M. Chairnman,
eating establishnment is defined in the County
Code, eating establishnent carryout fast food
means any establi shnment whose princi pal business
is the sale of foods, frozen desserts or beverages
in ready to consune individual servings primarily
for off prem sses consunption including all eating

establi shnents providing drive-through servi ces.
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They are a carryout food
establ i shment as adverti sed.

MR LEM NG The point is it's not a
rest aur ant.

MARK STEPON&ZI: M. Chair, ny
question was, was that line entered into the
system back in 2012? And | got ny answer.

PETER KCOLAKOWSI : Does the Board have
any ot her questions of M. Lem ng?

Does that concl ude your presentation?

MR LEM NG Yes, sir. | would
just -- with regard to the permt, this is also
why sinply we got the FO A all of the dates on
here are 2012 where it says cooking crabs.

| don't see any later entries or any
i ndi cation that that would have cone at sone |ater
point intinme. As | said, it was certainly on
their part, there was no intent to say -- to pul
t he wool over anybody's eyes and not say what they
wanted to do. It was their business, they started
it imrediately upon what they believed was their
approval. Didn't grow into sonething. But yes,
but that does -- yes, sir.

PETER KOLAKOWBI :  Thank you. Thank

you, M. Lem ng.
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MR LEM NG And thank you for you
all's courtesy.

PETER KOLAKOWSI : W want to hear all
t he facts.

Now for the pubic hearing, again, |
woul d i ke to ask first of all those that are in
favor of the applicant's position that, please
cone to the m crophone and state your name, your
address and the case that we're discussing this
eveni ng.

So we have a |ist of people here but

we didn't have it for or against, so those that

60

are for, would the first person please cone to the

podi um

REBECCA HENRY: | have one question
for ya'll.

PETER KCOLAKOWSI : Pl ease, nane,
addr ess --

REBECCA HENRY: Ckay. M/ nane is
Rebecca Henry, ny address 10403 Bl uebird Lane,
Spot syl vani a. The accordi nance (sic) is Al190002.

PETER KOLAKOWSI :  Thank you,
Ms. Henry.

REBECCA HENRY: So over seven years

you're trying to tell nme that the County of
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Spot syl vani a t ook revenue fromthese people for
busi ness and now they're trying to be shut down
for sonmething irrelevant? | have never seen box
food go out there, | see seafood.

And the next question is they should
be able to fix whatever the County overl ooked and
it looks to ne the County | ooked over a whol e | ot
and now they're paying the price for two people
conpl ai ni ng.

It's sad county that we live in if
you're going to take a young coupl e and di sgrace
them and take their business. Thank you.

PETER KOLAKOWSI : Thank you,

Ms. Henry.

KATHY GODLEY: (Good eveni ng, ny nane
is Kat heri ne Godl ey, 4649 Courthouse Road,
Mneral, Virginia. M district is Livingston.

| have been going to the Mrgans
busi ness for years to get ny seafood. They serve
the citizens in this county. They do an excell ent
job, their establishnment is always clean, they're
nore cl eaner than a couple of the restaurants that
are right up the road here.

| don't think it's right what

Spot syl vani a County has done to these peopl e and

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

62

has commanded this neeting that shouldn't even
have happened, and | hope that ya'll take into
consi derati on what's being done to these peopl e
because | feel like they being railroaded, and for
ya'll to do the correct thing and give these
peopl e their business the way it shoul d be.

| don't want to have to go to
Frederi cksburg, Stafford to pickup ny seafood. |
enjoy getting off of work, call D xie, get ny
f ood, go hone, open a bottle of wne and sit down
and eat it, rather than go to an establishment and
sit there and drink ny wi ne, eat ny seafood and

get on the road and drive hone. Wich is better?

Thank you.

PETER KOLAKOWSI :  Thank you.

JOHN SHI PE: How you doi ng, ny nane
is John Shipe. | live at 5801 Paynes Lane.
Excuse ne fellas, I'mjust ordinary nme. Let ne

put on ny glasses. Let's see here, 190002.

PETER KOLAKOWSI :  Thank you.

JOHN SHI PE: | have been getting ny
seafood from Di xi e Joes. They have been very
good, clean, respectful, well mannered. It's, you
go in and go out respectfully. | can't see how

anyone coul d have a problemin the world with

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

63

t hese peopl e.

Every tinme | pass there, | get the
yunmny for ny tummy. | can't understand why we
have an American run nom and pop busi ness, and we
don't see this anynore, and why we're rail roading,
you know, this in the wong direction. | don't
think it's right.

You know, | can tell you sone other
A3 zoning issues that | have encountered on the
end of Paynes Lane that the Board, the Zoning
Departnment does nothing, and that's definitely
trashy.

These people here have a nice run
| egal business and they should be allowed to
continue to do what they're doi ng because
everybody in the whol e county and the surroundi ng
counties |love themand | ove their food. Thank you
very much.

JAMVES GODLEY: M nane is Janes
Godley. That's ny wife that spoke before ne. |
l'ive at 4649 Courthouse Road, M neral, Virginia,
Li vingston District at Lake Anna. The nunber is
V19- 0002.

I would like to stay over the years |

do get to appreci ate what they have delivered, the
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service that they do for us. | like to think that
if I had a business open and | went to sonebody

t hat was supposed to know what they're doing, that
| could get you to tell nme what to do and | could
depend on it, and that's, I'"'msure is what these
peopl e done because they're good peopl e.

When | go down there, ny wife sends
me down, | get food, there is a road there, |
always run down it 10 mles an hour because |I'm
always leery if there is a kid at a house or so.
It can't be nothing about people's feedi ng food.

I n nmy (inaudible) people com ng through here at
different tinmes like July 4th it mght be a little
heavi er there, but these are good people and they
deserve to keep that busi ness open.

And | don't want to go to Caroline, I
don't go to hell's place or run to get sonething
that | can get right here at the edge of
Spotsylvania. It's all really (inaudible) for nme
at Lake Anna there and | appreciate what they're
doi ng, and | appreciate what you all are doing,
too, and | appreciate you all hel ping them Thank
you.

PETER KOLAKOWSI : Thank you. Any

others wish to speak in support of the applicant?
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DANI EL BOSTON, JR : Hello, ny nane

is Daniel Boston, Jr. | live at 102036 Tower
Road, Unionville, Virginia. " m here for case
A0019.

First of all I'dlike to say I'ma
smal | busi ness owner nyself. | have a
construction conpany, a Class A license. | pay
wor kman's conp and liability insurance. |'malso
a farmer. | take care of ny cattle, wormthem

make sure they have all their shots and try to
of fer a good product to the public, that's what
Aneri cans do.

This famly here runs a snall
busi ness, too, they work very hard at it and they
did everything that they thought was in the right
to get their business going and that's what makes
Anericans, and | ask that you please rule in favor
of their business. Thank you very nuch.

PETER KOLAKOASI : Thank you.

TERRY FI TZGERALD: How you doi ng,

| adi es and gentlenmen. M nanme is Terry

Fitzgerald. | live at 7211 MI | stream Dri ve,
Spotsylvania, Virginia. | don't know what
district it is, but | have been to the

establi shnent, very clean, very clean.

65

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

66

You' ve ever been to any seafood
pl aces you know if you let it sit around and stink
and the snmell you get fromthem very clean
busi ness, been there multiple, multiple tines. |
passed cars going in and out, but |I've never seen
nobody on the gravel road, dirt road, no sides,
not hi ng, you know, do the speed |imt and it's a
very, very reputabl e business and very good peopl e
and | think it's wong what is getting done to
them | think you go in their favor and let the
busi ness keep goi ng on.

PETER KOLAKOWSI :  Thank you.

TERRY FI TZGERALD: Thank you, sir.

BETTY COX: (Good evening. M nane is
Betty Cox, and ny address is 4001 Pi nebrook Court,
Partlow, Virginia. |'mhere for case A190002- 8.

|*ve heard all these people speak on
behave of the Morgans and they do have a wonderf ul
establishnent. M question is, if soneone cones
to you for advice and you gi ve them advi ce, would
you stand behind that? | know | would because |'m
a teacher, well, a retired teacher, and |'ve had
pl enty of students cone up and ask ne for help for
suggesti ons on howto wite a paper, for

informati on and how to do sonmething. It would be
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horrible for me to give them advice then they
wite a beautiful paper and ne to tell them|'m
sorry, you got an F because you did not do this,
or it's not up to what | expected.

So | really hope that you think on
what these fol ks have gone through. They have
asked for guidance. They have asked for help on
what the next step is and they have been
rail roaded. Thank you.

JESSI CA LEI GH BOLI NKSY: Good
eveni ng, |ladies and gentlenen. |'m Jessica Leigh
Bolinsky. | live at 7211 MIlstreamDrive in
Spot syl vani a nyself. The nunber A19002H.

I have been sitting here tonight
listening to you, listening to the attorney,
consi dering everything that | have | earned
t hroughout this process of the Mdirgans and their
busi ness, not quite sure exactly what is going on
as far as the adversity to the property did they
nove in next to the Morgans after the business has
been established? What exactly is the issue? 1'm
not sure of that, but what | did sit here tonight
and learn that is these people did what they were
told to do by the government of the County.

You are the professionals, you guide
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us as citizens to do the right thing. They built
a business, this is their livelihood, what now I
ask you are they to do?

Are they to go transport thensel ves
to another county, do they go out to the road to
sell their crabs? Ckay, we as citizens count on
our County officials to guide us to do the right
t hi ng.

What | heard tonight is that these
peopl e foll owed everything by the book, okay,
their plans instituted a kitchen, their plans
instituted a porch.

I have been there several tines, it
has been not hi ng but cl ean. People have been
not hi ng but courteous as you cone in and out of
respect to the nei ghbors and their properties,
yes, this is a mni subdivision if you wll, not
that | like that word, that's why I'mhere in
Spot syl vani a.

These people built a business, what
has happened after that in these few years is not
to their fault of their own. That is what | sat
back there and | listened to and | |learned. This
gentl eman, their attorney, spoke very eloquently

stating a lot of facts regarding to statures (sic)
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and that sort of thing, which is way above ny
head, but bottomline, these people built a
busi ness and a respectabl e one.

They followed the rules. They filled
out their paperwork, even paperwork that sounded
tonme like it was just, we'll just do one nore
step, keep going. Now you have to do this, oh,
well, wait, wait, wait. Let's just do one nore
t hi ng.

How far do they need to go to hold on
to their livelihood? They have been forced at
hand to enploy a | awer, where do they get that
noney? Who's giving that back to thenf? Thank
you.

PETER KOLAKOWSI :  Thank you.

Anyone el se wsh to speak in support
of the applicant? Seeing no one else to rise, is
t here anyone here that wi shes to speak in
opposition to the applicant's case?

JULI E DEAVERS: Good evening, | am
Julie Deavers, and yes, | was the initial
conplainant. M/ address is --

PETER KOLAKOASI :  Whuld you talk into
the --

JULI E DEAVERS: ' m Julie Deavers. I
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was the initial conplainant for 2019. M/ address
is 6808 Partl ow Road. The Case Nunber is
Al19- 0002.

| appreciate that the custoners |ove
D xie Joes, that's great. It's a clean
establishnent, they enjoy their crabs, they' re the
best seafood in town, they're the best restaurant.
| get all that, that's great.

That has nothing to do with all, that
has nothing to do with ny property getting
vandal i zed, has nothing to do with the fact that
t hey have no road frontage. It has nothing to do
with the fact that they go through ny private
property to get down there.

So the road is an i ngress egress,
it's not a shared driveway. They do not have
perm ssion to have 200 cars a day going down it.
It's ny property, ny husband' s property, ours.

The ingress, egress is for three
parcel s back there, one was a trailer, one was the
property that this young coupl e has bought, and
then Di xi e Joes.

And | know there is a ton of law with
agricul tural, mny understanding was that you have

to have 5 acres, you actually have to have -- if
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you're doing food it has to be sonething that you
grow, but you can't use it for public consunption.

There is so many details that | could go into with

t hat .

You guys already have all that in --
| know that, but | have witten letters to
M. Kevin Marshall, | have talked to Ms. Pomatto

and she has been very hel pful through the whol e

thing. | have consulted an attorney.
First 1"'mgoing to read sonething
that ny attorney wote. |If | nmay verbatimread

what he w ote.
PETER KOLAKOASI :  Coul d you j ust,
pl ease, get a little closer to the m crophone.
JULI E DEAVERS: |s that better?
PETER KOLAKOWSI @ Yes.
JULI E DEAVERS: Ckay. Zoning
ordi nances are put in place to not only place
[imtations and restrictions on the use of
property by its owners, but are also put in place
to project the owners of surroundi ng or adjoining
properties for the nuisances caused by the m suse
of property. | believe the job of the Zoning
Adm nistrator is to enforce the zoni ng code.

Ms. Pomatto is doing a wonderful job
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of enforcing that in ny opinion. She has brought
up many, many points and | understand sone of
their points as well.

So when | bought the house, we were
not infornmed that there was a business there. W
bought the house to 2014. W were not told by the
realtor that there was a business establi shnent
there. W soon found out.

| did work with themfor a while. |
was a stay-at-hone, nom so over the sunmmer |
worked with them got paid under the table, cash.

| worked there for about two and a
hal f years, and over even the two and a half years
that | worked there ny husband and | had
conversations with them starting then, which
woul d have been in 2015-2016 about the traffic and
how nmuch of a nuisance it was and how bad it was
getting, and m nd you back then it was still
gromng. It wasn't like it is now

And on their Facebook page, which
they do have pictures of custonmers sitting and
seating at the establishnent, but neither here nor
there. Sorry.

The conversations were nmade in great

detail about the traffic just flying by the house
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and at the tinme the road from Partl ow Road back to
their property was one single lane. Only one car
could go in and one car could go out, and once

t hey got struck there was no place to go except
for in nmy grass.

So over tine we agreed to wi den the
driveway. W erected a fence, paid for the entire
thing, they did help pay for the gravel for the
second part of the driveway, not the front, that
was just to keep the cars off of our driveway.

Even from Partl ow Road t hrough, |
guess the first, I'mnot good with distances, lets
say seven car |lengths, only one car can go in and
only one car can cone out.

Now, when you're comng in from
Partl ow Road and going into the driveway, there is
a line of cars. Traffic is stopped both ways.

You cannot, the visual, | guess, space that you
have to be able to conme out of the driveway is not
very good. There is, like (inaudible) you can't
see very well, they used to have a sign right on

t he Rebel Road sign, you couldn't see the sign
that we all owed themto keep there for a very | ong
tinme, and it was kind of blocking the -- so |

personally saw four accidents comng into the
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dri veway and goi ng out, where cars were rear ended
or one would pull out and get side smashed. | saw
four of them nyself, and m nd you |I'm not hone all
the time, so I'msure there is a lot nore than

t hat .

So | spoke with the County regardi ng
if there is that nuch traffic shouldn't there be a
turn lane or sone kind of regulation for that. |
brought up so many points over the years, but
agai n goi ng back to the conversations with Joey
and Dixie and | was telling them expressed our
concerns over and over and over about the traffic
comng in and out.

W had a car, a truck get sidesw ped,
my carport has been sidesw ped, ny fence has been
hit tw ce.

The | ast straw was ny son was
wal ki ng, you have to understand wth the privacy
fence when you first conme up the driveway all you
see is ny privacy fence, and that's where only one
car can cone in and cone out.

At the end of that privacy fence is
ny carport where | park ny personal vehicle. So
my son was wal ki ng behi nd ny carport, behind ny

vehicle, still in ny driveway, car was comng this
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way, car was comning this way.

So this is only one lane, this car
pul I s over behind ny carport where ny son was
standing to let this car go back. M husband had
to grab ny son and yank himout of the way, that's
not okay, on ny private driveway.

So that was the |last straw, so then
we tried to speak to them about putting in speed
bunps, reasonabl e request, nothing drastic,
not hi ng too high or too crazy, which is, the
previ ous owner that used to own their house tried
to do the sane thing, and at that -- it got ugly.
We spray painted to come out and (i naudi ble) the
mar ks that we were going to put there, it got
really ugly after that.

So then | went and renoved their --
and | had already talked with a lawer at this
point -- that is when | went and renoved their
signs fromny property.

They have absolutely no road frontage
what soever to have any busi ness back there, they
have one acre, and you guys are the zoning, |et
you guys handl e that part, but to ne that nakes
absol utely no sense.

And actually and M. -- I'mso sorry

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

76

| forgot -- their | awer --

MR LEM NG Lem ng.

JULI E DEAVERS: M. Lem ng poi nted
out their expenses for 2011 and so on for food.
2011 was 130,000, junp to 2018 it's 180, 000, so
you can i magi ne how nmuch traffic has increased
just by that. | nean that's just |ike the one
small portion of it.

To ne that's common sense, when
you're outgrowi ng the space that you're in, which
they even admtted nmany, many tines that they
shoul d nove out of respect for ny property they
shoul d nove, but they didn't want to pay the
over head.

They were going to -- tal king about
they don't want to have to go to another county to
go get their food, well they had an opportunity to
rent right there at Snell and right across from
your nei ghbors know ng full well that they should
have done one of two. They continue to this, so
hence, why we are where we are.

I have a reasonabl e expectation to
have a good quality of life at ny own house. |
have a reasonabl e expectation to have ny son be

safe in ny own driveway. Does that nean that ny
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son can play in the driveway? No because it is an
i ngress egress, but it wasn't in the driveway. He
was i n ny parking spot behind ny carport, ny
per sonal vehicle.

PETER KOLAKOWS! : Does that concl ude
your statenent?

JULI E DEAVERS: | coul d keep goi ng,
but if you want ne to stop, |I'll stop.

PETER KOLAKOWSI :  Thank you very

much.

JULI E DEAVERS: Thank you.

PETER KOLAKOWSI :  Anyone el se wish to
speak?

TROY DEAVERS:. Hello, ny nane is Troy
Deavers. | live at 6808 Partl ow Road, Case Nunber
A19- 0002.

I'"mgoing to start out agreeing wth
everybody that is here to support Di xie Joes and
that they are a great seafood place, 100 percent.
Good food, very clean

Joey was actually a very close friend
of mne for nany years, and I'mvery sad that it
really had to cone to this, but when ny private
property, ny carport was hit, nmy red truck was

si deswi ped, ny son was alnost hit, injured or
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killed, ny fence has been hit a couple of tines.
It's not for here, it's for later, |
have endl ess hours of video surveillance, sone
before the fence was installed but | spent $8, 000,
when | heard that everybody, they have a vested
right to stay in business, the vested right is at
nmy expense and ny ot her nei ghbors expense al so.
$8, 000 on a fence. | wake up one
norning, a little late actually, getting sone
coffee, ny sliding glass door, car sitting right
here, all the way up right in front of ny sliding
gl ass door, people comng in, people com ng out,
peopl e can't go nowhere.
Peopl e that cone every now and agai n,
they don't see what | see, | live there. |
just -- stuff started getting damaged, | asked
nicely, hey, let's put sone speed bunps in, they
don't see it. | call down there and conpl ain,
ain't nobody going 30 ml|es an hour down the road,
yeah, they are, when you can see a dust cl oud,
they're all the way at the end, they don't see it.
4t h of July these people cone in,
t hey' ve been drinking, not all of them nbst of
t hem are good people, nost of them | know.

I was born and raised in Spotsylvani a
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County ny whole life, never been -- been right
there, Partlow, Virginia ny whole life.

I ama good old boy, I Iove a good
old boy business, it's fine, but a good old boy
busi ness and their good old boy permts that they
got, and the verbal permts they got, those days
are gone.

And we talked a little bit about ny
wfe witing a letter to Kevin Marshall, you talk
about M. Roberson, a lot of these people, it was
good ol d boy stuff.

I know t hese people, | know that --
know just stuff and it is what it is, is it their
fault, probably not, probably not Joey's fault,
but | hired Steven Judy he started witing Ms.
Pomat t o.

He's tal ked to Kevin Marshall, he's
tal ked to other county people and it was a sad day
when | had to do what | had to do, it really was.

Me and Joey were very close. W were
hunti ng buddi es, very cl ose, but when people --
when | tell sonmebody ny truck was just hit, when I
tell sonmebody ny kid was alnost just hit -- matter
of fact, when | called down there and said ny kid

al nost got hit, | was called a liar and I was j ust
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trying to start shit.

700 feet of that driveway from
Partl ow Road to the T intersection, belongs to ne.
| pay taxes on it, okay. | w dened the driveway,
they paid for the gravel, | built an $8, 000 fence,
no problem | let themput their signs out front
no problem but just -- when ny stuff starts
getting, when people start conpl ai ni ng about ny
W ve's bus being at our own house, on our driveway
(inaudible) I'"'mjust not going to deal with it and
the son was the | ast straw.

My next door nei ghbor to the right of
me, if you're |ooking at ny house from Partl| ow
Road, Allen and themto the right of me, which the
edge of the right-hand side of the driveway starts
their property, their fence is roughly three to
four feet off their property, ruts all on their
property because cars can't go around each other.

It is an as-is easenent, which I
have, it's an as-is easenent. |It's an ingress,
egress easenent, it is not a shared driveway.

| pay the taxes on it, it's ny | and.
If I want to put speed bunps | know that | can
because ny | awer says that | can and | know t hat

if I apply wwth what the code is, | can. | can
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change the nane of the road, it's mne. | pay
taxes on it.

And if you all do decide to overturn
this, I will then go forward with the burden of
easenent which it is a huge burden to ne, it's a
huge burden to ny neighbors, the only person it's
not a burden for is the people all the way up
t here nmaki ng the noney, which is great, wonderful,
everybody needs to make noney.

' mnot going to say anything
negative at all about Joey and Dixie, | do know
some ot her things, those may conme out at a later
date, I'mnot going to just because | try to be a
little nmore classy than that.

I"mjust not going to get into that.
| do like Joey and | wsh, | really do w sh them
the best. Let's see here -- and just how t hey
spend noney all year |ong on their business, |

spent noney all year |long repairing their business

ruts, gravel, |'ve put gravel -- they have put
gravel, but | spend noney all year |ong, along
wth themto -- fromthe mess. They don't see the
cans, the bottles. |1'mnot the cleanest person in
town, but it's ny property. If sonebody throws
stuff out on the ground, | got to pick it up.
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It's not mne. It's ny driveway. They have a
right to go to their house and that's it.

If they get out and they wal k around,
they're trespassing, which I did file a -- we did
have to file a thing on them because D xi e kept
com ng up there and pulling signs and stuff on ny
property, ny front yard, so | had to file a thing
on them They're not all owed to wonder around
over there no nore. |If they do I'"'mcalling the
| aw.

They say it's not their property.
It's an easenent for themto get to and from
It's not a shared driveway at all. | pay the
taxes on it. It belongs to ne.

And the next part of the driveway

bel ongs to ny nei ghbors over here, sane deal.

82

It's theirs until it gets to their property. It's

not shared, it's theirs. They pay taxes on it.

The boundary lines are sinple and they are there.
So, with all that being sad, | w sh

themthe best. | just want a good life and | want

ny kid to be safe. | don't want ny stuff to get

hit. 1've had stuff stolen, there are hundreds

of -- let's just say on the 4th of July, which I

know it's nore than this, 150 bushels of crabs,
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that's 300 trips, that's not including their fried
seafood they're selling, their crab cakes, their,
you know, all this other stuff, you're talking
hundr eds and hundreds of vehicles a day.

Wien | first noved in the 20 or 30
cars a weekend, that was actually tol erable, but
now on really any weekend, they're busy now,
they're big dogs on the block. I'mglad for them
Move right down the street and pay $1, 000 a nonth
rent, don't make ne pay for shit on ny own
property getting fixed. Thank you all, have a
good day.

PETER KOLAKOWSI : Thank you.

KATELYN KEEFER: H, |I'mKatelyn
Keefer and | live at 7944 Rebel Road in
Spot syl vania, Virginia. 19-0002.

| just bought the house that is one
of the three houses on Rebel Road in August, and I
can attest that they have great seafood. | have
bought fromthem | have tal ked to them but ny
probl emis nobody sees what we see every single
day.

| can't even let ny dogs out w thout
a car driving past so fast that they're going to

get hit. | have texted D xie about it. She has
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apol ogi zed, thank you, but this is ny property. |
own three acres, the driveway and | and on the

ot her side, so in that case ny dog can go anywhere
on our property w thout having to be worried about
getting hit.

Al so, on ny grass, there have been
marks fromcars driving so fast, and it was just
raining, and they have no care in the world,
peopl e have pulled into ny driveway because they
can't get by.

|'ve already tal ked about noving from
the property because | absolutely hate the anmount
of traffic that is there every single weekend, and
| have only seen four nonths of it. Thank you.

PETER KOLAKOWSI :  Thank you.

KATELYN KEEFER: Ch, | also didn't
know t he busi ness was there when | bought it
ei t her.

PETER KOLAKOWSI : |s there anyone
el se that wi shes to speak?

DOLLY BARTLEY: M nane is Dolly
Bartley. | live at 6013 Wckindon Street,

Frederi cksburg, Virginia 22407, Case Nunber
Al19- 0002.

Bear wwth ne, I"'ma little nervous.
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| amD xie's twin sister, Dixie' s identical twn
sister, so | know her better than anyone here.

l'"mjust going to start off by saying
that | lived on the property, in the Deavers
house, | grew up there. | also |lived on the
property as an adul t.

I can't imagi ne what these people are
goi ng through having lived there and pl ayi ng
outside as a child, ny daughter playing outside as
a child. | feel sorry for these peopl e because
t hey cannot have that normal life in the rural
dirt road that we grew up on.

Secondly, Dixie clains to be an
upst andi ng busi ness owner, but she does very
little. She clains to do everything |egal, but as
we know, as famly, friends, forner enpl oyees,
that's not the case.

I was the one that told her after
five years that she had to pay busi ness taxes.

For the first five years of her business she was
not payi ng busi ness taxes and she was paid cash,
and all of her enpl oyees can attest to that.

Il would |like D xie to show records of
where she i s punping out her tanks, her waste

tanks, actually punping them and payi ng a conpany
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to do.

| would |like themalso to show where
they are taking their dead crabs and dunping them
| know froma little investigation that Livingston
is the only dunp that they are permtted to bring
those crabs to in that kind of volune. Livingston
has no record of their business or their nanes,
| ' ve checked into it.

They have been dunping at all area
dunpsters around Partlow. They have been dunpi ng
at Hans Ford Creek, the residents there put signs
up sayi ng pl ease stop dunpi ng your dead crabs in
our creek.

Those of us, | know from Joey hinself
telling ne he was dunpi ng the dead crabs. | know
fromD xie they weren't payi ng taxes.

I know from let's see, well, let's
just jump to the support from her custoners. |
agree with everyone el se that they have great
seafood. |'ve bought seafood there. 1've been
there. They're not just a carryout restaurant, it
is an eat-in place. | actually brought her
several tables and chairs, and if you | ook at
their seafood page, you'll see all the eatery out

t her e.
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They have out grown the busi ness.
We' ve had this discussion before. She has
adm tted that they have outgrown the business and
that she didn't want to pay rent and that it was
conveni ent because her house is on the property,
she gets up, she wal ks nextdoor to the building, I
get it, but it's not fair to the nei ghbors.

It's not fair to what she's putting
them t hrough. The speed bunps, when ny dad was
alive and he put speed bunps in D xie and Joey
went out there and dug themup. They do not Iike
speed bunps and they only want things their way.

Nei ghbors | know have tried to work
wth themand they do not work with anyone. It's
their way or no way. They are selling not only
crabs but shrinp, fried foods, seafood baskets,
it's all on their nmenu, it's all on their page.

If you go to their Facebook page
you'll see all the tables out there, the chairs,
peopl e eating out there, you will see all of the
fried foods they sell without a fried food permt.

And again, it's all with (inaudible)
and M. Roberson, it's all hearsay, with Dixie
it's always they told ne this.

I know just from experiences wth
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D xi e that she doesn't always tell the truth. |
have proof of that here, that D xie doesn't tell
the truth and you want to tal k about noney? \Where
did she get the noney? | have proof here where
Di xi e got sone of the noney and it wasn't
honestly, and | have proof so | think I can speak
of it, it's noney she stole fromny parents. How
she had power of attorney over ny parents, all the
noney she stole fromthem | think this is

rel evant because they claimto be upstanding
citizens and claimto be follow ng the | aw, but
that's not the case. | amher identical twn
sister and | amtestifying to all of this, of
know ng this and | al so have proof to it if anyone
would like it to back up what |'m sayi ng.

PETER KOLAKOWS! : Does that concl ude
your --

DOLLY BARTLEY: One nore thing. As
they ask where -- again, where was she getting the
noney. One, that she stole the noney and the
other is | know how nmuch noney -- | know how much
noney that they have. | have it right here.

LYNN SM TH: M. Chairnan, | think,
aren't we getting a little off topic here?

DOLLY BARTLEY: |If you want the proof

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

89

| have it.

PETER KOLAKOWSBI :  -- thank you. |Is
t here anyone el se that w shes to speak about
the -- yes, ma' anf

JENNI FER MARTI N: Do | have to sign
in to speak?

PETER KOLAKOWASI:  No, it's just a
guide to help us to see how nany speakers we have.

JENNI FER MARTIN: Ckay. Good
evening. M nane is Jennifer Martin. | live at
13417 (i naudi bl e) Brooks Lane, Spotsylvania. |
live in the (inaudible) district.

| didn't knowif | was going to cone
in here and speak. | wanted to hear both sides.
| I'istened for hours at your |ast board neeting
regardi ng zoni ng before the sanctuary county
meeting that you had. Thank you guys for that by
the way. | have had bushel of crabs fromthem --

PETER KOLAKOWSI :  That wasn't us.
That was the Board of Supervisors.

JENNI FER MARTI N:  Sorry. It was,
okay. So anyways |istened to past ones where, you
know, you have to go through the County to get
bui l ding permts, you have to have plans drawn up

and what not .

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

90

|'ve listened to both sides. There
is no turn lane that goes into this business which
woul d make it a safer, it's listening to them
about the egress -- that's their property. | have
a simlar situation where I live, | live on a
private road out by Lake Anna, ny proposal is part
of that road, and there is several houses that we
all live there full-tine.

We have people that live close to the
| ake that rent. Now the business that cones
t hrough there is nothing near, as the crab
busi ness but it's enough to be annoying with
peopl e, boaters, vacationers, partiers and
what not .

And |I'mthinking about their quality
of life here, and al so he was representi ng sone of
these stories about people that had busi nesses in
pl ace, this m ght have been 20 or 30 years ago,
but they just started their business in 2013.
|'ve been in this county since 2005.

What happened to obtai ni ng proper
busi ness permts? Are we going to set the
standards for everybody else? Am| going to go
and build a building on ny property, | got the

greatest place to eat crabs right by the | ake, am
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| going to start boiling them and saying cone to
my house but for a fee and then turn around and go
to the County and say well, you gave ne pern ssion
to build that building.

You're setting a standard today if
you approve this. Sonebody is going to cone back
and | ook at you guys and say, well, they approved
it for them you better approve it for ne because
|'ve had that building on ny property. That's all
| have to say. Thank you very nuch.

PETER KOLAKOWSI :  Thank you. Anybody
el se wish to speak in opposition to the
petitioner, the applicant? Hearing none, before |
close the public hearing |I give the opportunity to
the applicant to briefly provide a final statenent
for us.

MR LEM NG  Thank you, M. Chairnan.
| get the hint. In the sane way that all of the
accol ades you heard about how good the business
is, howclean it is, how good the food is, what
great busi ness people they are, in the same way
that that is irrelevant, the |egal issue before
you so i s what you've heard on the other side.

In fact, M. Roberson is the one who

in 2015 told that first conplainant, this easenent
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issue is a private issue. It all depends on the
terms of the easenent, are there restrictions on
it? Were exactly is it?

There is an i ndependent ability to
enforce that one way or another. That doesn't
have anything to do with what we're here for
t oni ght .

What we're here for tonight and what
t he appeal goes to is whether or not the Code
Section that we relied on here establishes their
right to continue to do what the County told them
they could do and told them again they could do in
the first place.

Now, we even got into sone pretty
nasty sisterly battle here, and |I'm sure you don't
want to hear the other side of that, but there is
anot her side to that, there is another side to the
traffic, but that's not the i ssue before you.

The i ssue before you is the narrow
one of whether or not they're entitled to rely on

what the County told themthey could do, sinple as

t hat .

So again, if you have any other -- is
that brief enough, M. Chairman? |1'I|l stop right
there, but | appreciate the opportunity and again
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appreci ate your courtesy and | recogni ze these are
not easy deci sions, there are points on either
side which is why you go for the narrow | egal

i ssue, because the rest of it is sinply not
germane to what has been brought to you. Thank
you.

PETER KOLAKOWSI :  Thank you,

M. Lemng. The public hearing is now cl osed.

Bring the -- I'll ask the Board for
what they wish to do this evening, if they wish to
make a deci sion this evening.

MARK STEPON&ZI: M. Chair, | first
make a notion that we take into evidence all the
witten material that was provided to us this
eveni ng.

PETER KOLAKOWSI : We have an
appropriate notion to receive the nmaterials that
were provided to us by the applicant. | believe
we have the other itens that were provided to us
before. 1Is there a second?

GEOCRGE ALLEN: | second that notion.

PETER KOLAKOWBI :  Ckay. M. Allen
did second. |Is there any discussion? All those
in favor say aye.

(Al Board Menbers responded in the affirmative).
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PETER KOLAKOWSBI :  Ckay, is there any
di scussi on?

LARRY BRAM_LETTE: M. Chairmn, |
woul d Ii ke to make a notion that we address this
case this evening, given that we have the
materials that he have before us, and having heard
from the audi ence as we have.

MARK STEPON&ZI : | second.

PETER KOLAKOWSI @ It's appropriately

noved and seconded that we nake a deci sion on the

case this evening. Al those -- well, first of
all, any discussion? |'msorry?
GECRGE ALLEN: | second the notion.
PETER KCOLAKOWSI : | think we had

al ready appropriately noved and seconded.

Al those in favor?

(Al Board Menbers responded in the affirmative).

PETER KOLAKOWSI :  None opposed. Al
right, what is the Board' s pl easure?

LARRY BRAMLETTE: M. Chairnman, some
of the facts that | have heard addressed this
eveni ng have -- |'ve taken a great deal of notes.

The first thing that | would like to
point out is that in 2012 we had a proper

application for a permt to build a shed of a
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certain size valued at about $2,000, and it was,
in fact, to have electrical and plunbing and it
was going to be, had an area for cooki ng crabs.

It was properly processed. It was
properly reviewed, and so the permt to build a
shed | do not think is in question.

What is in question is what it was

95

then used for after it was built, because there is

nothing in this permt, and the request for a
permt, about sales to the public of any type of
edi ble materials; crabs, shrinp or otherw se.

The Zoni ng Departnent does not
regul ate the operation of restaurants, that's not
our job. That's a function of other State
agenci es, county agencies, and even though they
have in fact gotten good coments, good reports,
run a proper restaurant, that does not nean that

that restaurant is properly zoned.

To answer sone of the other questions

about subdi vi si ons, vesting and so forth, this is
not a subdivision. There is no vesting involved
in this case.

If you build sonething that requires

sonething to be vested, i.e., roads, sidewalks,

putting in trees whatever, but that's not required
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in an A3 for building a shed.

Like | said there was no request for
any type of commercial use in the request for the
shed. The shed request was 2012. The one comment
that they keep goi ng back to about M. Roberson's,
and in that particular email that said 2012-2015,
in 2012 there was no i ssue.

In 2015 there was an i ssue and the
question is, I'mnot certain that everyone knew
exactly what was going on out there in 2015.

The expenses, profits, nobney w se,
that has nothing to do with this particul ar case.
That's not in question if they're maki ng noney or
not maki ng noney.

And when soneone cones in and
requests a permt to do sonething, it is not the
responsibility of the zoning official to ask what
future uses are you planning to do with this
bui | di ng, shed or whatever that you're requesting
a permt for.

You' re requesting a permt, you're
receiving a permit and that's what you have asked,
that's what | have approved.

Now, there is sonme other issues that

need to apply here which have really not a whol e
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lot to do with the permtting.

You have traffic issues, you have
safety issues. And if a commercial use permt had
been asked for, there would have been then itens
such as proper driveways, proper access, stop
signs, all of that would have had to be put in
pl ace for an itemto be commercial use. None of
that was put in place because that's not what it
was asked to be done for. So that's ny notes from
what |'ve heard today. Thank you.

PETER KOLAKOWSI : M. Stepongzi.

MARK STEPON&ZI: Yes, 1'd like to add
alittle nore to it, while the original permt
details were just, was the screened area for
cooking crabs. It wasn't until three years |ater
when an official letter was i ssued stating there
were no issues with having the business out there.

And that M. Roberson had gone and
had val i dat ed and had provi ded approval for that,
and then with the case actions letter, under the
Freedom of Information Act that was provided to
us, the statenent both R ck and Troy advi sed t hem
that no permt is required for the use because
it's considered an agricultural use by the code

enforcenent, a Code Enforcenent Oficer, |ends
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credence that the County had gi ven approval .

There are a lot of issues on, that
were presented tonight, but the one issue before
us i s does Code 15.2-2311(C) apply on all three
criteria net, and that's what we have tonight.

PETER KOLAKOASI : Al right. Let ne
ask you a question then, does that lead to a
concl usion or do we need sone additional
information to reach a concl usion?

MARK STEPON&ZI : | believe we have
all the information we need for, to nake a
conclusion tonight. There are a | ot of other
i ssues that were presented this evening that other
County departnents are going to have to | ook into.

But for us, the case tonight in ny
opinion is does 15.2-2311(C) apply, have the three
criteria been net?

PETER KOLAKOWSI : Ot her comments from
the Board? Oher questions that we have? Does
sonebody want to nake a notion?

LARRY BRAMLETTE: M. Chair nman.

PETER KOLAKOWSI : M. Bramette.

LARRY BRAMLETTE: Seeing that there
is no further comments, | nake a notion that we

vote on the decision to approve or not approve.
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My position is, | make the notion that we vote to
deny the appeal request.

PETER KOLAKOWSI :  We have a notion to
deny the applicant's request. |Is there a second?

LARRY BRAMLETTE: And M. Chair man,
by rules of this Board if we have no second, then
my notion is dead.

MARK STEPON&ZI: M. Chair, | mnake
the notion that we approve the appeal before us.

PETER KOLAKOWABI : M. Stepongzi has
made a notion to approve the appeal. |Is there a
second?

GECRGE ALLEN: | second the notion.

PETER KOLAKOWSI : M. Allen seconds.
Is there any additional discussion? D d you want
to say sonething, M. Branlette?

LARRY BRAMLETTE: Yes, being that
this is an unusual situation for us and that we
nornally deal with requests for variances versus
this being an appeal of a decision, we don't have
the | eeway now, as we would in a variance, to
demand certain things be done in order to neet a
variance, i.e. fixing the road, fixing the safety
i ssues and so forth. That we would normally take

care of if we were trying to deal wth a vari ance,
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but we're not here.

This is strictly do we agree with the
appel l ant or do we disagree. So that is ny
position why | go with, I would prefer to go
agai nst the appellant on this case.

PETER KOLAKOWSI :  Let e just nmake a
comment that like all the cases, whether they be
variance or this kind of case, there is always a
| ot of other issues that surround these things and
what cones before the Board of Zoning Appeals is,
it has to look at what is the |l egal case that is
br ought before us.

A |l egal case that | understand that
t he Zoni ng Adm ni strator has brought for his --
that the applicant has appeal ed the Zoni ng
Adm nistrator's decision that essentially in an A3
area on a 1 acre plot, it clearly violates the
zoni ng ordi nance for A3 in Spotsylvania County.

And as presented to us, the
i nformati on of what was originally permtted, and
we' ve al so seen both fromthe Zoni ng Adm ni strat or
as well as the attorney for the applicant, that
there is at best a nuddl ed case of what was
assuned, what was tal ked about and an

interpretation of words, and do we take an
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expansive view of this, or as the applicant is
suggesting to us, if not directly telling us, that
we should take a narrow view of this and that
State Law and case |l aw says that if a mstake is
made by a previous Zoning Adm nistrator or a
percei ved m stake, then that carries forward no
matter what.

You know as | grew up, the old saying
two wongs don't nake a right, kind of sticks in
my mnd in having to deal with these things. But
the law is the law, and there is -- that's what
we' re asked to | ook at.

So if | just make those comments to
state that we are, we are looking at it strictly
as a legal issue and all of the other issues that
are probably as inportant, but they really don't
rise to this Board's |evel of decision.

So wth that said, is there any other
coments on the notion? The notion that is before
us is that the applicant's position or grant for
overturning the Zoning Adm nistrator's
determ nati on be granted.

All those in favor say aye. Al
t hose opposed? So we have, four to two. It

passes four to two.
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I do have a couple of other itens
that we need to tal k about here. W have a March
nmeeti ng and one of the itens that we do need to
review is, everybody should have received our
publ i c hearing cal endar.

I would entertain a notion to approve
t he cal endar that was presented to us.

GEORCGE ALLEN: | nobve to approve the
publ i c hearing cal endar.

LARRY BRAMLETTE: Second.

PETER KOLAKOWSI : M. Alen

approves --
LARRY BRAM_LETTE: | second.
PETER KOLAKOWSI : M. Bramette

seconds. | don't think there is any need for

di scussion, all those in favor say aye.
(Al'l Board Menbers responded in the affirmative).

None opposed.

Wth that being said, we do have a
meeting in March, and Ms. Pomatto do you want to
share with us the fun tinmne we will have in March?

KI MBERLY POVATTO. Yes, sir, it's
anot her appeal application. This is related to
t he sPower project --

PETER KOLAKOWSI :  (speaking to the
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publ i c audi ence) Could you pl ease take your
di scussi ons outside pl ease so we can conti nue and
finish our neeting? Thank you.

KI MBERLY POVATTO. Yes, sir, this
w || be anot her appeal application for the sPower.
SPower is a solar energy facility that was enabl ed
by a special use permt |ast year, so they've been
goi ng through the site plan process and the
concerned citizens of Spotsylvania County are
appeal i ng the Zoning Adm nistrator's deci sion on
what may or may not be located within the 100 f oot
setback it buffers as identified in that permt.

So you will have a staff report, as
usual , available no later than a week before your
meeting. We will be neeting again in the Hobart
Bui l ding, our regularly schedul ed neeting. |
would fully expect that to be a very well attended
publ i c hearing.

MARK STEPONGZI: Are you sure that
t he Hobart building wll be big enough for that
nmeeti ng?

KI MBERLY POVATTO. Well, the majority
of the public hearings were held there and we wl |
try to get a gauge if we can on the attendance and

we w il always have the fire marshal on standby if
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we need to nonitor the attendance in the room

MARK STEPON&ZI : Thank you.

PETER KOLAKOASI :  When the Board of
Supervi sors had their public hearing, did | read
or see on TV that they had a deputy there because
t hey were concerned about the crowd?

KI MBERLY POVATTO. They did and |'11
be notifying everybody as well to be on standby.

PETER KOLAKOWSI : Ckay. (Good.

KI MBERLY POVATTO. Mbnitoring the
nmeetings. Because | fully expect it to be very
wel | attended.

PETER KOLAKOABI :  It's sad when you
have to do that, but | think for not only the
citizens but for us, for all of us.

But one of the things that in the
past that has benefited other Board nenbers, since
we have two new Board nenbers, especially
sonething |i ke sPower, when we have a chance to go
out and view the property, because pictures are
good, and as they say pictures are worth a
t housand words, but sonetines being on site, and
especially with this, | would ask you, Ms. Pomatto
to maybe when you send the packet out to say any

board nenbers if we can arrange, or who woul d be
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interested in seeing sone representative issues
around the determ nation that we're | ooking at on
the appeal, | just hope we're not boxed in with
dealing with a narrow question versus the | arger
questi on.

MARK STEPONGZI @ Pl ease renenber that
if we are to go ahead and do an on-site visit that
this wwll have to be, we will have to let the
office know well ahead of tine because they have
to go and they have to advertise that.

PETER KOLAKOWSI :  There's three of

LARRY BRAMLETTE: That's what |
under stand, there was no prohi bition agai nst us
actually going out individually and | ooking at the
properties and so forth, it's just we are not
allowed to do that as a group because we are
liable to sit in the van on the way back and
di scuss the issue. So you know, the |ast thing
that we did | went out on an individual basis, but
not this one unfortunately.

MARK STEPONGZI: The other thing is
that the press can go along with us should they
choose, so it's a little nore than that. While I

have never been on one where you have any coverage
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before, there is always that chance and this one
coul d be one of those that we coul d.

PETER KOLAKOAWBI :  Just the subject
matter of it.

KI MBERLY POVATTO M. Chairman, |
woul d suggest, | can send an email out to everyone
just try to get a gauge of who woul d be interested
in a site visit, and dependi ng on how nany express
an interest, it wll of course go in the
appropriate -- take the appropriate actions we
need to for public notice and maki ng t hose
arrangenents.

The sPower site is an active
construction site and so it's a secured site, and
so we would certainly need to coordinate any site
visit wth sPower so that we can be gui ded on
site, have the appropriate safety equi prent and
ever yt hi ng.

So it's going to take a little bit of
pl anning, so we'll send out an email to everyone
probably this week so that we have enough tine to
coordi nate such a --

PETER KOLAKOASI :  What | woul d
suggest is you pick a date and a tinme and if we

can neke the date and the tinme, let's find out who

Commonwealth Court Reporters, Inc.
540-372-6655



KPomatto
Stamp


© 00 ~N oo o B~ W N P

N N N N NN R R R R R R R R R R
a A~ W N P O © 00 N oo 0o~ w N+ O

107

can do that because, you know, even on a, when we
used to do it on a Saturday at the nbpst we used to
have what, three people, nost of tine there was

t wo.

Wiy don't | suggest that you pick a
date and tine so that way you coordinate with them
and if we get nore than a coupl e of people that
can nmake that, | would suggest that's how we do
it, otherwse we're going to have to rely on the
mat erials and your own, your own good judgnent.

How does that sound, Ms. Pomatto?

KI MBERLY POVATTO. That will be fine,
so I'll send that out this week.

PETER KOLAKOWSI :  Ckay, great. One
other itemthat | wanted to bring up, before | ask
for any ot her business that anybody el se may have,
you noticed that you had a copy of the bylaws in
front of you, you also notice that they're about
seven years old and things have changed a little
bit both at the State | evel as well as within the
County | evel.

|'ve asked Ms. Pomatto to kind of
| ook at the bylaws from her perspective and any
other offices within the County adm nistration to

provide to us any suggestions that they may have
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as well as when we went through the | ast process,
you know, it took us alnpbst six nonths to cone up
wth the version that you now have to nake sure

t hat we had what procedures we wanted to have in
there as well as at that tinme what was the current
standing with the State as well as the County as
well as just wthin the zoning conmmunity best
practi ces.

So maybe April or May. | don't think
we wll have any tine to do anything at the March
neeting, but if we have a neeting in April or My
or whatever the next neeting is, we can start on
revising or updating is probably a better word,
updating the bylaws. |Is there any objection to
t hat ?

Ckay, if you need sonmething to fal
asl eep reading at night, make sonme notes wth it,
so be prepared to talk about that in a future
meeting. Wth that anybody have any ot her
busi ness?

LARRY BRAMLETTE: Yes, | one other
thing. M. Pomatto is there funds avail able, we
have two new nenbers who have not taken the
course, whenever it's offered. | don't know how

often it's offered, but do we have funds avail abl e
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so that they may attend that course?

KI MBERLY POVATTO. | know off the top
of nmy head we have at | east one that was in the
budget, and so I'll go back and confirm The
training is offered annually and so it woul d be
comng up in Cctober. They do their registrations
in the suimmer, so |I'Il report back what the budget
all ows, what we have in the budget.

PETER KOLAKOWSI :  Anything fromthe
Board? Ms. Pomatto, did you have anything el se
for us?

KI MBERLY POVATTO No, sir.

PETER KOLAKOWASI :  1'11 be happy to
entertain a notion, all those in favor of
adj ourni ng pl ease stand and | eave. Thank you very
nmuch.

(The hearing concluded at 10:05 p.m)
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